Cet article retrace les développements du droit qui ont permis qu'un
This article traces the development of the law which gradually permitted negligence actions to be brought against the Crown. The House of Lords decision in Anns has had a durable legacy in Canada. It calls for characterizing the sphere of government activity in question as either political (not reviewable) or operational (reviewable). The model is, nevertheless, unwieldy and lacks standards for predictable application. The Supreme Court of Canada had occasion recently in the cases of Brown and Swinamer to craft a more effective approach to the issue of negligence liability for public authorities, but failed to do so. The authors submit that these two cases merely affirm Canadian judicial policy to stay the Anns course for now, notwithstanding the attendant weaknesses and uncertainties of it. INTRODUCTION
The Supreme Court of Canada recently issued contemporaneous judgments in two cases involving claims of negligence on the part of public authorities. The court again applied the «policy» versus «operations» decisionmaking model to determine liability. These 6 and Swinamer v. Nova Scotia (Attorney General) 7 , are important in how they demonstrate the court's steadfast adherence to this approach to negligence of public authorities. 
10.
East Suffolk Rivers Catchment Board v. Kent [1941] A.C. 74, [1940] 4 All E.R. 527 (H.L.). The plaintiffs' land was damaged as a result of flooding created by high spring tides and strong winds. The municipality undertook to repair the river bank by the authority granted in the Land Drainage Act, 1930 which included [at 529] «...the power to repair any existing watercourse or drainage work». In setting out the facts of the case, the House of Lords agreed with the lower courts [at 530] : «...that the methods adopted and the staff employed in trying to repair the damage to the wall with which we are concerned in this case were so inefficient that, whereas the gap could, by the exercise of reasonable skill, have been closed and the flooding arresting in 14 days, this result was not in fact attained till after the lapse of 164 days.» Despite the official incompetence, however, the Board's conduct was held to be within the limits of statutory discretion. The House of Lords found that a municipality was immune when it had a discretionary authority to act provided by statute -even when there was a failure to act. Liability could only be founded where the municipal body acted out of a statutory duty. Accordingly, the plaintiffs' claim for damages was dismissed. Viscount Simon L.C. in the majority decision refers to the dissent of du Parcq L.J. from the Court of Appeal [at 532 and 544] : «du Parcq, L.J., in his dissenting judgment, points out that, when Parliament has left it to a public authority to decide which of its powers it shall exercise, and when and to what extent it shall exercise them, this may raise [p. 184] : ...a question involving the consideration of matters of policy and sometimes the striking of a just balance between the rival claims of efficiency and thrift.»
II. BACKGROUND TO THE DOCTRINE
The question of the liability of public authorities for their decisions and actions has its roots in the principles of Crown immunity. While it had long been held that the Crown was immune from tortious claims, there has been a gradual erosion of this immunity such that the Crown is increasingly liable for its actions 8 .
The Canadian Crown Liability Act 9 was passed in 1951 following the enactment of the United Kingdom statute four years earlier which had provided for general tortious liability of the Crown. Until that time, the Crown suffered no legal liability 10 . However, public dissatisfaction with an inability to find anyone liable to plaintiffs who had endured injury at the hands of the Crown incited reform. In Canada between 1951 and 1974 nine of the provincial 18 , in which the Supreme Court of Canada ruled that even where a municipality acts incorrectly, the exercise of that discretion at the policy level renders it immune and not subject to any private law duty of care. In that case, a municipal corporation revoked a building permit because it had itself failed to advise opponents to the development project of the re-zoning of the affected property. The developer brought suit against the municipality for damages for negligence. Laskin J., as he then was, held that where a municipality errs while exercising its «legislative capacity» or its «quasi-judicial duty», it is immune from civil liability, even This principle was entrenched with the House of Lords decision in Anns. There the plaintiffs were lessees of a building which showed signs of structural damage when the walls started to crack and the floors began to slope. They asserted that the building had been built on foundations that were not in accordance with the plans which had been deposited with the Council as required by the by-laws. These foundations were only to a depth of two feet six inches, instead of three feet or deeper as shown on the plans. The plaintiffs alleged that the municipality was liable for the damage because the building inspector had either carried out the inspection negligently or was negligent if no inspection had taken place.
Lord Wilberforce, for the majority, mused that there ought to be a distinction between «operational» areas and «policy» areas and that it was only the latter which should provide immunity for public authorities from claims of negligence. In order to establish if a duty of care was owed, two questions were presented 20 :
«First 
22.
Supra, note 3.
23.
Supra, note 4. Wilson J. applied the principle in Anns to the facts in Kamloops at 664 : ...it is fair to say that the City of Kamloops had a statutory power to regulate construction bylaw. It did not have to do so. It was in its discretion whether to do so or not. It was, in other words, a «policy» decision. However, not only did it make the policy decision in favour of regulating construction by-law, it also imposed on the city's building inspector a duty to enforce the provisions of the by-law. This would be Lord Wilberforce's «operational» duty. The Court concluded that the operational level of the decision regarding enforcement established a duty of care to the homeowners. Further, the municipality was liable for negligence because its failure to enforce the by-law did not stem from a policy decision given that no policy decision had been made. 24.
[ The court dismissed the appeal. The council had owed a private duty of care. large boulder tumbled from the wooded slope above the highway onto their vehicle. The plaintiff was severely injured and his daughter was killed. The plaintiff alleged negligence on the part of the government for failing to properly maintain the highway. The trial judge found that the system of inspection and the manner in which it was carried out was in the «policy» sphere and thus not a matter for judicial review. The British Columbia Court of Appeal dismissed the appeal.
III. RECENT CANADIAN APPLICATIONS OF ANNS
In considering the matter, Cory J. turned to the two step test outlined in 
30.
Ibid., at 1246. 31.
At 1246 : At trial the conclusion was reached that the number and frequency of inspections, of scaling and other remedial measures were matters of policy; as a result no findings of fact were made on the issues bearing on the standard of care. Since the matter was one of operation the respondent was not immune from suit and the negligence issue had to be canvassed in its entirety. The appellant was therefore entitled to a finding of fact on these questions and a new trial should be directed to accomplish this.
32.
Ibid., at 1247-48. As such, the system of highway inspection was found to be in the operational sphere and, accordingly, it was held that a private law duty of care resulted. Not only was the system of inspection required to be reasonable but there was an onus for reasonableness in the manner in which the inspections were carried out. The case was remitted for trial on the negligence issues 31 .
By contrast, Sopinka J. agreed with the lower courts. The judicial split in Just and the roles of shifting political will and budgetary imperatives demonstrate the overall uncertainty, if not precariousness, of this approach.
IV. BROWN v. BRITISH COLUMBIA
In Brown, the plaintiff was injured early in November, 1985 on a Friday morning when he lost control of the vehicle he was driving on a patch of black ice on the highway and went over an embankment. The Department of Highways was still on its summer schedule which 34 :
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Ibid., at p. 7. The Trial Division had two allegations of negligence on the part of the Crown placed before it : ...failing to respond in a timely fashion to the reports of icy conditions and to remedy them, . Brown alleged that the accident and resultant injuries were the result of negligence on the part of the Department of Highways in how it scheduled the sanding crew as well as the manner in which the sanding was carried out under that schedule 35 . The trial judge found that the system of dispatch was a policy matter as was the maintenance of the road «which excluded any duty of care with respect to the injury received by Mr. Brown» 36 .
The British Columbia Court of Appeal found that it had not been established at trial that there had been any failure on the part of the employees or if there was one that it was a contributing cause of the accident. The court held that the decisions about staffing were not proved to be irrational nor was it shown that the Crown and its employees failed to meet the standard of care imposed upon it 37 .
To determine if a duty of care existed, the court examined the applicable legislation and found that there was no statutory exemption from liability contained within the Highway Act 38 , nor section 8 of the Occupiers Liability Act 39 , nor section 3(2)(f) of the Crown Proceeding Act 40 . Finding that there was no exemption, Cory J., for the majority 41 , then turned to the policy versus Such a decision is not reviewable by the courts. Neither was there an allegation that the decision was not bona fide or outside of the area of a proper exercise of discretion; the court, therefore, was not required to turn its attention to those matters. Additionally, the allegations of negligence in the manner of the call-out system did not prove to be material to the matter at hand. Accordingly, the appeal was dismissed.
Justice Sopinka, in a judgment that agreed with the disposition favoured by the other judges, did not concur in the approach taken. As he observed in Barratt, in Brown there is no statutory duty to maintain the highways, only the power to do so. Justice Sopinka also took issue with the reliance on the policy versus operational spheres in the determination of a duty of care. In support of this position he referred to the growing body of academic literature 45 which is critical of the «policy/operational» line of reasoning as the basis of determining liability for public authorities.
V. SWINAMER v. NOVA SCOTIA
In Swinamer, the plaintiff was also involved in an accident while driving his vehicle. In this instance however, a tree from private property adjacent to the roadway fell on his truck. He was severely injured. He alleged that the Transportation Department was negligent in its duty to take reasonable steps to maintain the highway in such a manner so as to prevent accidents. The Department's responsibilities were described as follows 46 In 1983, in response to complaints from the public about dead trees along the side of the roads, the engineer responsible for this roadway conducted a study of the damaged trees in the area. His intent was to quantify the problem in order to secure sufficient budgetary funds to address the issue as he did not have the necessary funds to remove all of the trees at the time.
At trial, the Department was found liable, based on its negligence in conducting the inspection of the trees 47 The court opined that the emphasized wording was not specific enough to either provide immunity or preclude liability. It turned to Anns for reference to the significance of public duty once a statutory power had been exercised 51 . The court also dealt with issues raised by the respondent relating to the differences between the Nova Scotia and British Columbia statutes, the latter which the respondent asserted protected the Crown against liability. He argued that the Nova Scotia legislation «... provides that the province is only liable for a tort committed by its officers or agents, if that tortious act of the servant or agent would, in itself, have given rise to a cause of action» 53 . The British Columbia legislation, (the jurisdiction in which Just was decided), provides that the Crown is liable to the same extent as a person of full age and capacity without restriction or limitation to tort liability. Cory J. dismissed this argument 54 :
«Obviously Cory J. relied on section 4 of the Public Highways Act which states : 4. The Minister has the supervision, management and control of the highways and of all matters relating thereto. The judge said that this gave the Minister broad powers with respect to the highways and went on to say, at 29 : It is rather bizarre to think that the Department of Transportation could leave a very old, very large dead tree leaning precariously over the highway without taking steps to remedy the situation, simply because it was located just outside the highway right-of-way.
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negligence. The court then turned its attention to the respondent's claim that the Department of Transportation had no authority to enter the lands adjoining the highway to remedy a dangerous situation. This proposition was also rejected 55 .
Having examined the issue of the duty of care through the statutory provisions, and dealt with the respondent's arguments, the court proceeded to the crucial issue of the nature of the decision -policy versus operational. In contrast to the facts in Just where a policy existed to inspect the rock slopes for potentially dangerous rocks, the matter before the Supreme Court within Swinamer contained no such «policy» to inspect for dangerous trees. A survey had been undertaken to identify potentially dangerous trees in order that the extent of the problem might be known and funds applied for to deal with the issue, but this did not yet represent a policy. Cory J. found that a policy decision to do something and then exercised at the operational level in a negligent manner gives rise to a private law duty of care. In the case at hand, a policy decision to do something has not been made therefore there is no corresponding duty. Barratt is also authority for this approach. In that case, Martland J., at 585, was of the view : ... that the determination of the method by which the Municipality decided to exercise its power to maintain the highway, including its inspection system, was a matter of policy or planning, and that, absent negligence in the actual operational performance of that plan, the appellant's claim fails.
operational and thus could, if negligent, attract liability.»
The court found that the survey represented a «preliminary step in the policy making process». Further evidence by the engineer as to the allocation of funds to possibly deal with the matter reinforced the finding that this was a policy matter and therefore outside the scope of review by the courts.
A final issue pertained to the question of negligence in the actions of the Department insofar as the conduct of the survey. On balance the court found no negligence «demonstrated in the operational aspects of carrying out the policy decision» 57 .
Cory J. stated, for the majority, that the court could not agree with the first four conclusions of the Court of Appeal. However, as in the Brown decision, the Supreme Court dismissed the action on the basis of a finding of a policy decision which the court held to be outside of its jurisdiction to review. Also similar to the Brown case, the allegations of negligence (in the manner of the survey of dead trees or trees that represented a hazard) were not supported by the court's review of the facts. Accordingly, the appeal was dismissed 58 .
VI. ANALYSIS AND CONCLUSION
The early law on negligence liability of public authorities was set out in East Suffolk, which was decided prior to the enactment of the Crown Proceedings Act in the United Kingdom. There it was held that public The court's consideration of a method by which public authorities could be judged led to the adoption of the conceptual distinction between «policy» and «operational» decisions 60 . Based on earlier decisions of other jurisdictions, policy matters considered in a bona fide manner were held to provide no exposure to civil liability. Actions and decisions taken within the operational sphere would be subject to the ordinary principles of negligence.
It had been suggested in Just
61 that the expansion of the public sector into almost all facets of daily life led to the need to examine the extent to which principles of private law liability should realistically apply to public authorities. Anns represents the foundation of the policy or operations diadic framework as it is still applied in Canadian courts. These two most recent cases from the Supreme Court of Canada, Brown and Swinamer, add no new insights to the policy versus operations distinction. In fact they may be criticized for further confusing and destabilizing it. What we do learn from Brown and Swinamer is the commitment of the Supreme Court of Canada to stay the course with the principles and indeterminate approach that were ushered in with Anns and which have been so widely and consistently criticized. This is so even in light of evidence that the House of Lords 62 and other Commonwealth jurisdictions 63 are retreating from Anns. While it is unfortunate that they offer no assistance to more clearly delineate or define those matters which fall within the policy sphere and those which are plainly in the operations sphere, these decisions are nonetheless significant in signalling the Supreme Court's adherence to the model, at least until they can find or fashion something finer.
Consider an example of the uneven, if not capricious, application of the principle. Cory J. for the majority in Just held that «the manner and quality of an inspection system is clearly part of the operational aspect of government activity» 64 . Matters of policy which are characterized by factors such as budgetary considerations or personnel limitations were not sufficient in Just to clothe the province with immunity as to its system of inspection of rocks along highways. Nevertheless, in Brown the court found that the summer schedule was a policy decision.
In Swinamer, meanwhile, the Department of Transportation decision to undertake a survey of dangerous trees was held to be «...a preliminary step in what will become a policy decision involving the expenditure and allocation of funds» 65 . A survey considered to be preliminary to a policy decision had all the appearances of a system of inspection. In what way is the survey of dead and potentially dangerous trees different from the inspection of the rock work crew whose job it was to identify loose or dangerous rocks? In both circumstances the workers failed to identify the source of the ultimate tragedy. If a decision which is «preliminary to a policy decision» provides immunity to the public authority, at what point would a decision which is «pre-operational» cross over from policy to operations?
The notion of budgetary constraint and political motive guiding the determination is also circular. Ultimately, every decision and action by government is reducible to economic considerations. Why would the law consider that public authorities are immune to budgets and fiscal accountability much in the same way as private organizations? The same applies to political motivation. Every official action, inaction and utterance can be ultimately attributed to political objective as it can be attributed to non-political purposes. The court is not equipped to accurately surmise, if it can be done at all, and balance the political content of the conduct of public authorities.
The effect of these seemingly irreconcilable judicial decisions is an inexorable enlargement of the scope of civil liability. This may be seen as inescapable given the range of activities in which government is involved. The effect nevertheless has been to confer an abiding sense of chance in the distinction between policy and operational matters.
The frustrating lack of judicial unity continued with the Brown and Swinamer decisions. In Just, the three levels of court had six judges finding the decision to be operational, while five judges found them to be grounded in policy. In Brown and Swinamer, divergent conclusions were not a major problem at the Supreme Court of Canada but the court was split on both the use of the policy versus operations approach, what it means and the manner in which the determination is reached. Yet it is this framework which structures the application of duty of care which, in turn, ultimately leads to the conclusion about liability. Characterizing the «either/or» result along these lines, where everything rests upon the all-or-nothing conclusion, is like pulling a rabbit out of the hat. Injured people can always be expected to look for compensation to the deep pocket of government. It is of course the taxpayers who will pay for the negligence of Crown agents. What is there, moreover, to prevent this
